Those who think neutrality is meaningless have a point. We can agree on the principle of neutrality without having agreed on anything at all. From benevolent neutrality 3 to separate but equal, 4 people with a vast range of views on church and state have all claimed to be neutral. Consider Texas Monthly, Inc. v. Bullock.' The Supreme Court said that Texas can not exempt the sale of religious publications from a sales tax that applies to all other publications. Justice Brennan and Justice Scalia fundamentally disagreed on almost every issue in the case, but they both claimed to be neutral. 6 Both of them used the word "neutrality," but neither of them defined it. Most of us think of ourselves as fairminded, and so we tend to assume that our instinctive preferences are fair, and therefore neutral. Some scholars have tried to define neutrality more carefully, but they have produced quite inconsistent definitions.
Both of these points-the power of our instincts and the inconsistency of formal definitions-were brought home to me when I presented a paper 7 on the Equal Access Act.' The Act tries to guarantee the right of student religious groups to meet in empty classrooms on the same terms as other extracurricular student groups. The Supreme Court has finally upheld the statute, 9 ending six years of debate over its constitutionality. This seemed to me an easy case to resolve with the neutrality principle. I argued that government could not discriminate against religious speech by private speakers.
A distinguished panel of commentators attacked me from all directions. Ruti Teitel insisted that the only neutral course was to exclude the religious speakers. She thought that my error was to treat as alike things that were different.' 0 Geoffrey Stone argued that neutrality permitted my solution, but certainly did not require it. He thought it was neutral to exclude the religion club if the school board also promised to exclude the atheist club, if there ever were one." Michael McConnell agreed with my solution, but he said my definition of neutrality was "heterodox.' ' 2 He insisted that neutrality is not a reliable principle, because properly defined, it is often at odds with religious liberty.
It was McConnell's attack that troubled me the most. I believe that neutrality is consistent with religious liberty-indeed, essential to its preservation. Our miscommunication did not seem to flow from any underlying policy disagreement. As a result of that exchange, I feared that other meanings of neutrality had so captured our vocabulary that I could not use the term to communicate, even to sympathetic audiences and even when I defined it. McConnell's comment on my definition of neutrality made it inevitable that I would explore the definition in greater depth. I take considerable comfort from McConnell's move toward a somewhat similar definition in the intervening four years. 
I. Is NEUTRALITY WORTH DEFINING?
Maybe these conflicting uses of "neutrality" prove that we should abandon the concept. A few years ago, Peter Westen stirred up a great fuss by claiming that equality is an empty concept.' 4 Neutrality and equality are near cousins; they have most of the same attractions and most of the same inadequacies. If Westen were right, then neutrality would also be empty.
I am quite sure that Westen was wrong, but he highlighted something important that we too often ignore. Equality and neutrality are not empty concepts, but neither are they self-defining. They are insufficient conceptsinsufficient to decide cases without supplemental principles. Let me briefly explain this point, with apologies to those who are familiar with the debate.
A claim to equal or neutral treatment is very different from an outright claim of entitlement. If I go to court claiming a constitutional right to a monthly check from the government, the court will laugh at me. It is up to Congress, and not the courts, to create government benefit programs. But if I go to court claiming a constitutional right to a check on the same terms as someone similarly situated, I may have a serious claim. If Congress has given social security benefits to women in my situation but not to men, I Freedom, 56 U. CHI. L. REV. 1, 14 (1989) (proposing requirement of neutrality toward religion, conceived not as "treating religion just like other activities," but as minimizing effects on religious practice); McConnell, Unconstitutional Conditions: Unrecognized Implications for the Establishment Clause, 26 SAN Diaoo L. REv. 255, 260 (1989) (government "may not redistribute wealth on the basis of an individual's, or group's, exercise of a constitutionally protected right, unless it can show that it has a legitimate justification for doing so"). I have learned much from what he has written. Of course, he is not responsible for anything I say in this Article.
See McConnell & Posner, An Economic Approach to Issues of Religious
14. Westen, The Empty Idea of Equality, 95 HARv. L. REV. 537 (1982) . For critical commentary, see Burton, Comment on "Empty Ideas": Logical Positivist Analyses of Equality and Rules, 91 YALE L.J. 1136 (1982) ; D'Amato, Comment: Is Equality a Totally Empty Idea?, 81 MicH. L. REV. 600 (1983) ; Greenawalt, How Empty is the Idea of Equality?, 83 COLUM. L. REV. 1167 REV. (1983 ; Simons, Equality as a Comparative Right, 65 B.U.L. REv. 387 (1985) . For Westen's responses, see Westen, To Lure the Tarantula from Its Hole: A Response, 83 COLUM. L. REv. 1186 REv. (1983 ; Westen, The Meaning of Equality in Law, Science, Math & Morals: A will probably win. 5 My claim to an equal entitlement to benefits is very different from my claim to an outright entitlement to benefits.
Nor is it the case that once we have fully specified the entitlement, equality drops out. Westen would say that once we decide that sex is not one of the eligibility criteria, we no longer need equality to decide my case. That is descriptively true, but it is not true until after we have decided. It begs the question of how we decide that sex is not one of the eligibility criteria. The elimination of sex as a criterion will depend in part on our understanding of sexual equality, and not merely on the policy of the social security program.
This separation in theory is greatly reinforced in practice by the constitutional separation of powers. Congress first specifies the eligibility criteria, and has sole responsibility for social security policy. But the Court reviews those criteria to see if they violate its understanding of constitutional rights to equality. This separation of responsibility for policy definition is critical to the debate over Westen, and it has received too little attention. It means that equality claims can never be collapsed into the initial specification of the entitlement. So equality is not an empty concept.
But equality is an insufficient concept. No one claims that all five billion humans must be given precisely equal treatment in all matters. Some inequalities are considered fair and just, like punishing the guilty but not the innocent. Some are considered unfair but lawful, like homelessness in the midst of wealth.
Only a few inequalities violate legal rights to equality. Claims about equality, or neutrality, always require further specification: equality with respect to what classification, for what purpose, in what sense, and to what extent? Let me briefly consider these four variables.
First, there is the classification at issue. Those who are similarly situated should be treated equally, but what does it mean to be similarly situated? If Congress grants benefits to 40-year-old women but not to 40-year-old men, my claim will specify equality with respect to sex, and I will probably win. But if I specify equality with respect to age-if I claim that 40-yearold men are similar to 65-year-old men-I will surely lose. "S Our law embodies a fairly strong and general commitment to sexual equality, but only a weak and narrow commitment to age equality.
Second, there is the purpose of the classification. What it means to be similarly situated depends on why we are asking. If I claim that my employer fired me because of my age, then I have a claim under the age discrimination laws.'
7 Forty-year-old men are similar to 65-year-old men for purposes of hiring and firing, but not for purposes of social security. 15. See, e.g., Califano v. Goldfarb, 430 U.S. 199 (1977) ings are inherent in the concepts of equality and neutrality. These different meanings are familiar from the great national debate over affirmative action. 8 Americans believe in equal opportunity and equal treatment, but in some contexts, we also believe in equal impact and equal outcomes. This is not an all-or-nothing universal choice; our choices vary with context. Few people would argue that equal impact is never the relevant measure, but we often disagree over when equal impact is the relevant measure. Fourth, there is the extent of the claim. Is it sufficient for government to treat people equally when it imposes penalties and distributes benefits-to treat people equally in all tangible ways? Or do we also require government to be neutral in intangible ways as well-to be neutral in its speech and symbolic conduct? This distinction is critical to debates about religious neutrality. I will call it the difference between equality and neutrality. When I say government should be neutral towards religion, I mean to include the claim that it should not express an opinion about religion. But this is a controversial claim. Nothing in the concepts themselves will tell us whether the religion clauses commit government to neutrality in this sense, or only to equal treatment. The first three variables are also controversial and insufficiently specified. Equality with respect to religion does not even sufficiently specify the classification. Religion may refer to status, to belief, to speech, or to conduct. The principal line of disagreement is different for each of these.
Most of our serious disagreements are about religious conduct, and not about religious status or belief. It is therefore religious conduct that is the principal subject of our inquiry into religious neutrality. Americans have very different intuitions about what it means to say that religious conduct is similarly situated to secular conduct, or what it means to treat religious conduct equally.
In religion as elsewhere, the answers sometimes depend on the second variable-the purpose of the classification. Whether we think religious conduct is similarly situated may depend on whether we are talking about direct regulation of conduct, resolution of private disputes, expenditures of government funds, taxation and tax exemption, and so on through the whole range of ways in which religion and government interact.
The debate over religious conduct also triggers sharp disagreement over the choice between equal treatment and equal impact. This may be the most fundamental source of disagreement about the meaning of neutrality toward religion.
Because neutrality requires so much further specification, it cannot be the only principle in the religion clauses. Nor can it be the most fundamental. We must specify the content of neutrality by looking to other principles in the religion clauses. When we have done that, neutrality should be defined in a way that makes it largely congruent with those other principles. We will often be able to explain the objection to a law by saying either that it restricts the autonomy of religious belief or practice, or that it threatens religious voluntarism, or that it deviates from religious neutrality, and so on.
This variety of explanations is important, and the neutrality explanation should not be omitted. In a nation of immense religious diversity, it is of great symbolic value that government views all manner of religious belief neutrally. That the government aspires to religious neutrality, and that the courts stand ready to hold government to its aspiration, is an important reassurance to religious minorities. We should not abandon or de-emphasize that reassurance. We should not omit neutrality from our set of explanations, even if we also offer other explanations, and even if some readers believe that those other explanations are more fundamental. Neutrality has great explanatory importance.
Neutrality also continues to have operational importance. If neutrality properly understood is largely congruent with other principles of the religion clauses, then any of these principles can be the warning flag that calls attention to a threat to religious liberty. Sometimes the deviation from neutrality will be the most obvious explanation of the danger, and even the most fundamental.
For example, I think neutrality is the most straightforward explanation in the equal access controversy. There is no general right to demand that the government make its property available for religious observance: there is not even such a right in narrow and especially appealing circumstances. The lack of such a right is implicit in Lyng v. Northwest Indian Cemetery Protective Association, , 9 where the Court refused to stop the government from building a useless road on land owned by the government but sacred to Native Americans. There is no entitlement to special access to government property for religious exercise.
Nevertheless, if the government makes its property available for meetings of nonreligious private groups, then it must make that property equally available to religious groups. 20 This is a classic equality right. The equality or neutrality explanation is the one that best and most directly fits the case. Neutrality is the easiest way to recognize the problem, to decide the case, and to explain the result.
More generally, I doubt that there is any single foundational principle from which all the others can be derived. The religion clauses embody several principles, which are largely congruent, but occasionally in tension. The search for solutions is rarely a matter of deciding which principle is more fundamental. The search for solutions is more like an iteration in mathematics. In an iteration, you solve a problem by a series of approximations, each building on the one before, until you have as close an approximation as you need or as close as you can get with reasonable effort. We iterate religion clause problems by considering them in light of each of the relevant principles, including neutrality.
For all these reasons, I think that neutrality is worth defining. To that end, I will sketch the principal conceptions of neutrality toward religion in the cases and the literature, illustrating the differences with examples.
II. FoRMAL NEUTRALITY
By far the best known definition of religious neutrality is Philip Kurland's. In 1961, he tendered the following principle:
The [free exercise and establishment] clauses should be read as stating a single precept: that government cannot utilize religion as a standard for action or inaction because these clauses, read together as they should be, prohibit classification in terms of religion either to confer a benefit or to impose a burden.
'
This standard of no religious classifications is closely akin to the equal treatment and equal opportunity side of the affirmative action debate. But the shift of context has enough implications so that a different label is required. I will call this standard formal neutrality. I will not call it Kurland's Rule, because I am not sure he intended it in the way it has come to be understood. But I suspect that if you say "neutrality" to most religious liberty scholars, the first thing that they think of is Philip Kurland and a ban on religious classifications.
Formal neutrality sounds highly plausible until you think through its implications. Its simplicity and apparent even-handedness are appealing. It can explain some important cases, including my argument for the constitutionality of the Equal Access Act.
Yet formal neutrality has been almost universally rejected. 2 2 No major commentator endorsed it for a generation, and no case has adopted it, although many cases and commentators have applied part of it to particular problems. Now an endorsement has come from a most unlikely source, Professor Mark Tushnet. 23 Hardly anyone else has been willing to apply it universally, because it produces surprising results that are inconsistent with strong intuitions.
The most striking example is historical. The National Prohibition Act forbad the sale or consumption of alcoholic beverages in the United States, but it exempted the use of sacramental wine. 24 Under formal neutrality, the exemption was unconstitutional. The exemption undeniably classified on the basis of religion. It was lawful to consume alcohol in religious ceremonies, but not otherwise. Now consider Prohibition without the exemption. There would be no violation of formal neutrality; religion would not even be mentioned in the statute. But it would be a crime to celebrate the Eucharist or the Seder. If the free exercise of religion includes anything beyond bare belief, it must be the right to perform the sacred rituals of the faith. A law enacted largely at the behest of Protestants that barred the sacred rites of Catholics and Jews, a law that changed the way these rites had been performed for millennia, could not be reconciled with any concept of religious liberty worthy of the name. That the law was formally neutral and enacted for a secular purpose would be no comfort to the victims.
But facial neutrality would be dispositive to the Supreme Court of the United States. In a stunning opinion handed down after this lecture was delivered, the Court said that government may regulate the Mass for good reasons, bad reasons, or no reasons at all, so long as the regulation is facially neutral and does not single out religion. 2 ' The Court held that criminal punishment of the central religious ritual of an ancient faith raises no issue under the free exercise clause and requires no governmental justification whatever! The example that I chose because I thought it was beyond reasonable argument has now been decided the other way.
Prohibition as applied to sacramental wine is the exemplar of a large class of cases, in which the exercise of religion requires exemption from laws of general applicability. Such exemptions are now a matter of legislative grace. The Court did not go all the way to Professor Kurland's ban on exemptions for religious exercise. Rather, it said that the Constitution is indifferent to such exemptions-that legislatures may grant or refuse exemptions as they choose. I will return to the problem of exemptions for religious conduct. For now, I note only that formal neutrality would permit a state to ban the Mass. If it produces such an implausible result in a case at the core of religious exercise, the principle is not off to a good start.
In the Prohibition example, formal neutrality seems to trample religion. But formal neutrality also produces results that many Americans find unacceptably favorable to religion. Consider the case of financial aid to private education. Under formal neutrality, government can give unlimited amounts of unrestricted aid to religious schools, so long as the aid goes to all schools and not to religious schools alone. But formal neutrality does not stop there. Any aid to secular private schools must be given to religious schools, on exactly the same terms. To exclude religious schools from the aid program, or to impose restrictions on religious uses of the money, would be to classify on the basis of religion. That would violate formal neutrality.
I do not think that this implication of formal neutrality is beyond the range of reasonable debate. Indeed, I think it captures an important insight. But I also believe that at least some of its results would be unconstitutional.
Stricter separationists react much more strongly. To many American separationists, the possibility that government could fully fund religious education must seem as preposterous as the banning of the Mass. This implication of formal neutrality is wildly inconsistent with the Supreme Court's cases and with dominant understandings of the establishment clause.
26
As these two examples make clear, formal neutrality has something to offend everybody. As a general standard, it appeals to none of the competing factions in religion clause litigation. But it has had disproportionate influence on our understanding of what it means to be neutral.
III. SUBSTANTIVE NEUTRALITY
My understanding of neutrality is quite different. Again because we need a label, I will call my proposal "substantive neutrality."
My basic formulation of substantive neutrality is this: the religion clauses require government to minimize the extent to which it either encourages or discourages religious belief or disbelief, practice or nonpractice, observance or nonobservance.
2 If I have to stand or fall on a single formulation of 26. See, e.g., Aguilar v. Felton, 473 U.S. 402 (1985) ; Lemon v. Kurtzman, 403 U.S. 602 (1971).
27. This is a modest elaboration of the definition I offered in 1986: I do not mean neutrality in the sense of a ban on religious classifications. Instead, I mean neutrality in the sense of government conduct that insofar as possible neither neutrality, I will stand or fall on that one. But I must elaborate on what I mean by minimizing encouragement and discouragement. I mean that religion is to be left as wholly to private choice as anything can be. It should proceed as unaffected by government as possible. Government should not interfere with our beliefs about religion either by coercion or by persuasion. Religion may flourish or wither; it may change or stay the same. What happens to religion is up to the people acting severally and voluntarily; it is not up to the people acting collectively through government. This elaboration highlights the connections among religious neutrality, religious autonomy, and religious voluntarism.
2 s Government must be neutral so that religious belief and practice can be free. The autonomy of religious belief and disbelief is maximized when government encouragement and discouragement is minimized. The same is true of religious practice and refusal to practice. The goal of maximum religious liberty can help identify the baseline from which to measure encouragement and discouragement.
My conception of religious neutrality includes a neutral conception of religion. That is, any belief about God, the supernatural, or the transcendent, is a religious belief. For constitutional purposes, the belief that there is no God, or no afterlife, is as much a religious belief as the belief that there is a God or an afterlife. It is a belief about the traditional subject matter of religion, and it is a belief that must be accepted on faith, because it is not subject to empirical investigation. Serious believers and serious disbelievers are sometimes troubled by this equation of their belief systems, but we cannot make sense of the religion clauses without it. This constitutional conception of religious belief as any belief about religion explains why atheists are protected from persecution, 29 and why the government cannot establish atheism.
Similarly, the deeply held conscientious objection of a non-theist must be treated equally with a similar objection rooted in a more traditional faith. As a plurality of the Supreme Court put it in a statutory context, the relevant category is "all those whose consciences . . . would give them no rest or peace" if they were compelled to comply with government policy.
3 0 To be sure, there are difficulties in applying that standard to non-traditional sources of conscience. But in a nation with millions of non-believers, no other conception of conscientious objection is even plausibly neutral.
encourages nor discourages religious belief or practice. This requires identification of a base line from which to measure encouragement and discouragement. Laycock, supra note 1, at 3.
28. Cf. That is a bare sketch of substantive neutrality. The next step is to compare and contrast formal and substantive neutrality. Sometimes the two types of neutrality produce the same result. That is, sometimes we can minimize encouragement or discouragement to religion by ignoring the religious aspects of some behavior and treating it just like some analogous secular behavior.
But often the two understandings of neutrality diverge. Government routinely encourages and discourages all sorts of private behavior. Under substantive neutrality, these encouragements and discouragements are not to be applied to religion. Thus, a standard of minimizing both encouragement and discouragement will often require that religion be singled out for special treatment.
Consider two of the examples I have mentioned so far. To prohibit the consumption of alcohol, without an exception for religious rituals, is to flatly prohibit important religious practices. Such a prohibition would discourage religious practice in the most coercive possible way-by criminalizing it. Many believers would abandon their religious practice; some would defy the law; some of those would go to jail. Such a law would be a massive departure from substantive neutrality.
To exempt sacramental wine is not perfectly neutral either. Religious observers would get to do something that is forbidden to the rest of the population, but that observation goes to formal neutrality. Would this special treatment encourage religion? It is conceivable that the prospect of a tiny nip would encourage some desperate folks to join a church that uses real wine, or to attend Mass daily instead of weekly or only at Easter. It is conceivable, but only to a law professor or an economist. Such an exemption would have only an infinitesimal tendency to encourage religious activity. In contrast, withholding the exemption would severely discourage religious activity. The course that most nearly approaches substantive neutrality-the course that minimizes both encouragement and discouragement-is to single out religious uses for an exemption. In this and similar applications, substantive neutrality is akin to the equal impact, equal outcome side of the affirmative action debate.
Prohibition is an easy case under formal neutrality, and an easy case under substantive neutrality. The difference is that substantive neutrality gets the right answer. Formal neutrality, as applied to Prohibition, would lead directly to religious persecution.
Sometimes the two concepts of neutrality seem to converge. In the equal access controversy, I argued that substantive neutrality was best achieved by something close to formal neutrality-that student religious groups should be treated like any other student extracurricular group. 3 To give them special privileges would encourage religion; to exclude them would discourage religion.
31. Laycock, supra note I, at 10-11.
But even in that example, some deviations from formal neutrality were required. Most student extracurricular groups have a faculty sponsor, but it is widely agreed that a student religious group should not have a faculty sponsor.1 2 To say that the school will sponsor any student group except a religious group is to classify on the basis of religion. Withholding the faculty sponsor violates formal neutrality.
The school prayer cases" are the most obvious source of our intuition that public schools should not provide faculty sponsors to student religious groups. But substantive neutrality can explain that intuition. School sponsorship of a religious group commits the government to the success of a religious group, thus encouraging religion and violating substantive neutrality. Moreover, the faculty sponsor will inevitably influence the group's conduct, thus encouraging some forms of religious practice and discouraging others.
It is true that religious groups are in some sense discouraged by being forced to organize and function without the school sponsorship available to all other student groups. But withholding the sponsor does not actively harm religious groups; it does not reduce or divert their own resources, or create obstacles for them to overcome. It merely withholds an intrusive benefit that is widely available to other groups that are in some ways analogous. The hoped-for benefit may turn out to be seriously harmful if the government sponsor changes the course of the religious organization. Withholding this risky benefit is not perfectly neutral, but the deviation from neutrality is considerably smaller than the deviations inherent in sponsorship. Thus, the closest the schools can come to substantive neutrality is to leave such groups alone.
Prohibition and equal access are simple examples. I have not yet gotten to the hard cases, like public aid to religious schools. But even these simple cases illustrate some important points about substantive neutrality.
Most obviously, substantive neutrality is harder to apply than formal neutrality. It requires judgments about the relative significance of various encouragements and discouragements to religion. Absolute zero is no more attainable in encouragement and discouragement than in temperature. We can aspire only to minimize encouragement and discouragement. Because substantive neutrality requires more judgment than formal neutrality, substantive neutrality is more subject to manipulation by advocates and resultoriented judges and law professors. More important, substantive neutrality requires a baseline from which to measure encouragement and discouragement. What state of affairs is the background norm from which to judge whether religion has been encouraged or discouraged? This question also requires judgment; there is no simple test that can be mechanically applied to yield sensible answers.
A conceivable mechanical standard is to treat religion as though government did not exist. If religion is better off than if government did not exist, it has been encouraged; if it is worse off, it has been discouraged. The only thing to recommend this standard is its intellectual purity; I doubt that it appeals to anyone in the real world.
To take the most obvious example, no one suggests that churches be denied police and fire protection. Police and fire protection are sometimes explained as merely incidental benefits. 3 4 But to what are they incidental? I am not at all sure that police and fire protection arise as an incident of something else. These services are not incidental; they are provided outright and for their own sake. One might say that police and fire protection for churches is incidental to police and fire protection for everybody else, or for all property in the community. But it is easy to imagine either isolated or concentrated religious properties that would strain that rationale to the breaking point. That rationale also fails to explain why we protect churches against vandalism, embezzlement, and other property crimes that pose no threat to the neighbors.
One of the Supreme Court's better opinions on incidental benefits answers the question I have posed. A permissible benefit is one that is incidental to a larger policy of neutrality. 35 The benefits of police and fire protection are such an incident of neutrality. Police and fire protection are such a universal part of our lives that they have become part of the baseline. To deny police and fire protection would be to outlaw religion in the original sense of that word-to put religion outside the protection of the law. To demand that churches provide their own police and fire protection in a modern society would be to place an extraordinary obstacle in their way-a discouragement that would make religion a hazardous enterprise indeed. To provide such services does not make religion attractive to anyone who is not attracted on the merits. As a practical matter, any encouragement is tiny. The discouraging effect of cutting off basic services greatly exceeds the encouraging effect of providing them. Similar judgments about the baseline level of government activity are at the heart of the equal access controversy. To deny religious groups a faculty sponsor is neutral in the sense of leaving such groups where they would be if government did not exist. But if government did not exist, there would be no public schools and no classrooms in which groups could meet. The opponents of equal access argued that use of the classroom was a benefit-34. Roemer v. Board of Public Works, 426 U.S. 736, 747 (1976 
1990]
an encouragement in the terms I have been using-that violated the establishment clause.
3 6 The supporters of equal access argued that once classrooms were made available to other extracurricular groups, the use of the room was part of the baseline-a background norm that both religious and secular groups could take for granted.
3 7 Most of the opponents seemed to concede that religious groups could use the streets and parks on an equal basis.
1
Streets and parks are in the baseline by common consent; faculty sponsors are not in the baseline; classrooms are controversial.
The proper background norm about public facilities is related to the background norm about student behavior. If the norm is that students can generally do what they want on their own time, subject only to restraints on harmful or disruptive behavior, then banning religious groups is discouragement. But if the norm is that high school students can do nothing without school sponsorship, then allowing meetings looks like sponsorship, and even endorsement, and excluding them from campus can be characterized as the neutral course of simply declining to sponsor them. Opponents of equal access have seriously made this argument.
3 9 Supporters of equal access have looked to basic first amendment principles, and to student free speech cases not involving religion-to cases involving war protest and underground newspapers. They argued that the relevant constitutional norm was that unsponsored students could say what they wanted on school premises.4
Unless we carefully think through such issues, we will tend to select our baselines by intuition, and we will give free rein to our political preferences and our prejudices. Our preferences can operate freely because the principle of neutrality by itself is insufficient to define the baseline. Judgments about the state of the world must be brought to bear. Equally important, the other principles of the religion clauses must be brought to bear. We must keep in mind what neutrality is supposed to accomplish. Our goal is not to leave religion in a Hobbesian state of nature, nor to leave it regulated exactly to the extent that commercial businesses are regulated, with no extra burdens and no exemptions. Our goal is to maximize the religious liberty of both believers and nonbelievers.
I will return to the difficult problems of justifying and implementing substantive neutrality. But first, I want to briefly introduce a third way in which neutrality has been invoked. 
Teitel, The Unconstitutionality of Equal Access Policies and Legislation Allowing Organized Student-Initiated Religious Activities in the Public

IV. DISAGGREGATED NEUTRALITY
The Supreme Court is rarely content with a broad principle if it can substitute a three-part test.
4 1 Its most famous formulation of the neutrality requirement is the second part of the Lemon test, which says that a law violates the establishment clause if one of its substantial effects is either to advance or inhibit religion. 42 This formulation began simply as an elaboration of neutrality, 4 3 but is often disaggregated into a test of no advancement and a separate test of no inhibition. If a law has some substantial effect that advances religion, that may be the end of the case. And there is sometimes a very low threshold for finding effects to be substantial.
In the extreme case of Aguilar v. Felton," the Supreme Court invalidated a federal program to provide remedial instruction in math and reading to low income children in private schools. Congress enacted this program in pursuit of neutrality-to provide the same remedial program to disadvantaged children without regard to their religious choices. Why did the Court strike it down? Because the public employees who provided the remedial instruction might be influenced by the religious environment of parochial schools, and under that hypnotic influence, might encourage the children to religious belief. 45 That possibility created a risk of a substantial effect of advancing religion; that risk could be avoided only by close supervision that would excessively entangle church and state. 46 That was the end of the case. I call this disaggregated neutrality, because it looks only at one side of the balance of advancing or inhibiting. Because absolute zero is not achievable, it is always possible to find some effect of advancing or inhibiting religion. Thus, if you look only at one side of the balance, you can always find a constitutional violation. Some of those who would have government sponsor their faith play the same game on the inhibits side of the balance: if government does not lead school children in prayer, or display religious symbols on major holidays, the public may infer that government is hostile to religion. 4 7 Therefore, these critics conclude, silence is not neutral. Substantive neutrality always requires that the encouragement of one policy be compared to the discouragement of alternative policies. The principal effect of Aguilar was to greatly increase the cost of providing remedial programs to children in private schools. 4 8 After Aguilar, the government or the school must provide separate off-campus facilities and the children must travel to those facilities and back again. The effect of increasing the cost was to reduce the number of children who could be served. So thousands of our least advantaged citizens are now forced to choose: forfeit their right to remedial instruction in math and reading, or forfeit their right to education in a religious environment. That effect discourages religion, and dwarfs the risk that the government's remedial math or reading teacher might suddenly start proselytizing. By disaggregating neutrality, the Court has lost sight of its original objective.
Another way to disaggregate neutrality is to shift back and forth among different versions of neutrality without explanation. If you think that neutrality with respect to government-imposed burdens means that churches and believers never get an exemption (formal neutrality), but that neutrality with respect to government benefits means that churches can never participate (disaggregated substantive neutrality), you had better have a good explanation. The most obvious explanation is simply hostility to religion. If you have the opposite preferences, you are equally in need of a good explanation.
Voting patterns in the Supreme Court are often disaggregated, sometimes in suspicious ways. Justice Brennan applied formal neutrality to strike down a legislative tax exemption in Texas Monthly, Inc., 49 and he applied disaggregated neutrality to strike down the remedial education program in Aguilar. In the Term since this lecture was delivered, the Court has dramatically embraced formal neutrality to uphold taxation and regulation of churches and believers. 5 6 In Jimmy Swaggart Ministries, the Court unanimously held that churches can be taxed, so long as the tax laws do not single out churches for discriminatory rates or incidents of taxation. The Court in dictum suggested that it would apply the same standard to regulation of churches, except where compliance with the regulation would require the church to violate its "sincere religious beliefs." '5 7 In Employment Division v. Smith, the exception for sincere religious belief disappeared by a vote of five to four. 8 The free exercise of religion now means that churches cannot be taxed or regulated any more heavily than General Motors. The only remaining protection is that provided by formal neutrality; religious conduct cannot be singled out for facially discriminatory regulation.
The Court recognized that these holdings burdened the exercise of religion. The Smith opinion acknowledged that the conduct at issue was "the 'exercise of religion,"' 5 9 and that Oregon had subjected this conduct to "an acrossthe-board criminal prohibition,' ' but it insisted that this prohibition of an exercise of religion did not mean that Oregon was "prohibiting the free exercise of religion."' 1 In Swaggart, the Court said that the economic burden of paying the tax, and "substantial administrative burdens" of collecting the tax or complying with other regulations, were "not constitutionally significant.' '62 The Court found it "undeniable that a generally applicable tax has a secular purpose and neither advances nor inhibits religion, for the very essence of such a tax is that it is neutral and nondiscriminatory on questions of religious belief.' '63 This conception of neutrality is irreconcilable with Aguilar and the other cases striking down government payments to religiously affiliated schools. In Aguilar, the federally-funded instruction in remedial math and reading was directed on equal terms to poor children in all schools, public and private, secular and religious. But the Court did not say that this "neutral and nondiscriminatory" instruction "neither advances nor inhibits religion." Instead, it found that the government money conferred obvious benefits on religion, and did not say that those benefits were of no constitutional significance.
The Court's current position comes to this: when government demands money or obedience from churches, neutrality consists of treating churches 56. Employment Div. v. Smith, 110 S. Ct. 1595 just like other subjects of taxation or regulation, and it is irrelevant that the church is worse off than it would be without the tax or the regulation. But when government pays money to churches, neutrality consists of not making the churches any better off than they would be without the payment, and it is irrelevant that the churches are treated just like other beneficiaries of the same program. Whatever explains these results, it is not a consistent understanding of neutrality. I suspect that the Justices are not deciding on the basis of neutrality at all, although they invoke it in their opinions. If they are deciding on the basis of neutrality, they have not defined it in any consistent way. But the inconsistency of the current rules may be only a transitional step on the way to widespread application of formal neutrality as the rule of judicial decision.
The current rules may result from a temporary .voting paradox. Justices Brennan, Marshall, and Blackmun would restrict both regulation of religion and government support of religion. Justices Rehnquist, White, Scalia, and Kennedy would generally permit both regulation and support of religion. Justice O'Connor is a swing vote on both regulation and support. For all eight of these Justices, their votes in religion clause cases are best explained by their general attitudes toward judicial enforcement of constitutional rights.
Justice Stevens is the exception. He votes with the judicial activists on most issues, including the establishment clause, but he joins the judicial minimalists in free exercise cases. The apparent explanation for his voting pattern is hostility to religion. Religion in his view is subject to all the burdens of government, but entitled to few of the benefits. And because the Court has been closely divided between activist and minimalist judges, he has been a swing vote on religion issues. His hostility to religion is reflected in the Court's rules, even though he has but one vote.
Aguilar, the decision striking down federally-funded remedial instruction in religious schools, was a five-four decision in 1985. Justices Scalia and Kennedy have replaced Burger and Powell, and it is a reasonable guess that if it came up today, Aguilar would be five-four the other way. We may soon see a formal neutrality opinion upholding government aid to religious education.
That hypothetical development would greatly reduce the inconsistencies in the Court's opinions. But it would not be a triumph for neutrality. Legislatures would be free to practice disaggregated formal neutrality. They could support religion or burden it, support some religions and burden others, as long as they stated their rules in facially neutral terms. The Court in Smith acknowledged somewhat euphemistically that its decision "will place at a relative disadvantage those religious practices that are not widely engaged in. the principle is extended to the financial aid cases, they may be supported. If the Court's decisions are eventually reconciled in this way, the explanatory principle will not be neutrality, but statism. The majority will be permitted to do anything it can achieve by facially neutral rules, however gerrymandered, and the Court will have largely abdicated its role of protecting religious minorities.
V.
APPLYING SUBSTANTIVE NEUTRALITY Formal and substantive neutrality are broad categories. But as I noted earlier, religious liberty controversies present a succession of specific problems. It is necessary to search out the most neutral course with respect to each problem. That process will at least clarify our disagreements, and it might provide some basis for principled argument to legislatures and state courts.
Recall my distinction between equality and neutrality: equality refers only to tangible penalties and rewards; neutrality also includes expression of government opinion. It seems to me that we have widespread consensus on both equality and neutrality with respect to religious status, consensus on equality but not on neutrality with respect to religious belief, consensus except for a few exceptional cases with respect to religious speech, and no consensus at all with respect to religious conduct.
That is a glib set of categories; what do I mean by them? First, consensus with respect to status: almost no one any longer openly claims that nonbelievers, or non-Christians, or non-Protestants, should be discriminated against because of their religious affiliation. There are occasional exceptions, such as the recent attacks on Father Healy's appointment to head the New York Public Library.
65 But these attacks are nearly always disguised with pretextual justifications. Moreover, hardly anyone thinks it a proper function of government to denounce the adherents of some religious faiths and laud the adherents of others.
Second, partial consensus with respect to religious belief: we have consensus on equality; no one argues that government should actively penalize 65. For news stories, see Barron, Georgetown's President Named Head of Public Library, New York Times, Feb. 24, 1989, at BI, col Apr. 13, 1989, at A26, col. 3 (Sen. Daniel Patrick Moynihan, supporting; Paul Halsall, supporting); New York Times, Apr. 21, 1989, at A30, col. 3 (Andrew M. Greeley, supporting); New York Times, May 8, 1989, at A18, col. 3 (Peter G. Finn, supporting) . some religious beliefs and reward others. But we do not have consensus on neutrality. A vocal minority of lawyers and scholars,6 and perhaps a majority of the public, 67 believe that government may endorse a preferred religious belief. Some urge generic theism, some the Judeo-Christian tradition, some Christianity. Whatever their preferred teaching, these people reject the Supreme Court's holdings that government should be neutral with respect to religious belief. And of course, the Supreme Court itself does not seem to take those holdings very seriously.
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Third, partial consensus with respect to religious speech: religious speech and political speech are the two core cases of highly protected speech, and they should be treated equally. A long line of Supreme Court cases are consistent with that proposition, 69 Neither the scholars or the Court goes as far as requiring formal neutrality.
7 9 Neither claims that exemptions for religion are unconstitutional when the legislature voluntarily grants them. Both rely on the formal conception of neutrality, but both draw back from its full implications, or at least from the claim that it is constitutionally required.
They do not appear to flinch from the full implications of their claim that the Constitution requires no exemptions for religious exercise. I assume that they would permit a state to enact Prohibition without an exception for the Mass or the Seder. The Court says as much in its opinion, 0 and Professor West said as much in response to a question.
8 ' He also said that if a law forbidding ethnic and religious discrimination in employment had no exception for rabbis, then a synagogue might have to hire a Baptist rabbi. He defended himself on the ground that no state would pass such a law, and that probably the Baptist would be unqualified on some other ground.
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The hope that no state would pass such a law is insufficient protection for religious minorities. It is true that Americans are more tolerant than many other populations, in part because of the teachings of the religion clauses. Many religious minorities have assimilated into the general culture and into the political process, and the legislature is unlikely to knowingly victimize these minorities in ways that go to the heart of their faith. That is why Jews and Catholics were protected by an exception to Prohibition.
But the precondition of assimilation and respectability is why Oregon has failed to protect Native Americans' ritual use of peyote. 83 This social precondition is why in the nineteenth century we denied Mormons the right to vote, 8 4 imprisoned some of their leaders, 5 confiscated all the property of their church, 8 6 and dissolved its legal existence, 7 until the church changed its practice, its teaching, and its belief on plural marriage. 8 This social precondition is why multi-million-dollar tort judgments threaten the very existence of the Hare Krishnas, the Scientologists, and other so-called "cults." 9 I am not much comforted by the prospect that only small and unfamiliar religions will be persecuted.
Nor am I willing to assume that larger religious minorities are always safe. The Church of Christ is hardly a fringe group in Collinsville, Oklahoma, but it too is threatened with destruction from a huge tort judgment for intangible harm to a disgruntled former member. 9 0 In this decade, the military attempted to eliminate Jewish officers who wore their yarmulke while in uniform. In what appeared to be a fit of unthinking deference, the Supreme Court upheld that practice.
9 ' Congress intervened with protective legislation, 92 but much harm had been done in the meantime. In retrospect, the Court's refusal to protect yarmulkes was a precursor to its refusal in Smith to protect any religious conduct at all. In times of political excitement, of xenophobia, of outbursts of antiCatholic or anti-Semitic feeling, almost any kind of law is possible, especially at the state and local level. The question is not merely what the federal government might do in such times, although that is scary enough. It was Congress that persecuted the Mormons, and the federal executive that tried to purge observant Jewish military officers. But we must also consider what state and local jurisdictions with religiously homogeneous populations might do to small and unfamiliar minorities. The point is not that such populations are any less enlightened than other Americans, but simply that the forces of pluralism are more attenuated in homogenous communities. What might Utah, or Arkansas, or Yalobusha County do in times of excitement? We have a bill of rights to be enforced by an independent judiciary in part to get us through such times with minimal damage. To claim that the worst horror stories are unlikely to happen is to miss the point of a bill of rights.
I start with overt hostility because it would be a mistake to assume it away. But hostility is not the only source of law forbidding people to practice their religions, and probably not even the most important. The practice of a small faith may be forbidden just because the legislature did not know about it and never considered its needs. Then the bureaucracy will grind forward, enforcing the rule without regard to exceptional circumstance. This may be what happened to Frances Quaring, who thought the picture on her driver's license was a graven image forbidden by the second commandment.
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The Frances Quarings of the world may or may not be organized enough to get the attention of the legislature, but a court is required to listen to their complaint and to rule one way or the other.
Of course, inadvertence can interact with hostility, or with an insensitivity that borders on hostility. Consider what might happen when Frances Quaring writes her legislator. She may get a sympathetic response and a legislated exemption. But her legislator may find it so impossible to empathize with her belief that he never seriously considers whether an exemption would be workable. Even if he empathizes, the legislative calendar is crowded, and the original statute having been enacted, all the burdens of legislative inertia now work against an exemption.
For a variety of reasons, therefore, we cannot always rely on legislatures to protect minority religious conduct. Courts are not always better, but they give religious liberty claims a second chance to be heard. 94 If we take seriously the constitutional right to freely exercise religion, we must restore a judicially enforceable right to religious exemption in appropriate cases.
The right to exemptions for religious conduct is more easily explained in terms of religious liberty than in terms of neutrality. But the right is consistent with substantive neutrality, and it can be explained in those terms as well.
As I have already noted with respect to Prohibition, a law that penalizes religious conduct discourages religion. The discouragement is often severe, as when the penalty is criminal punishment or Frances Quaring's loss of the right to drive. But in many of the cases, an exemption for conscientious objectors has only a de minimus tendency to encourage any aspect of religion. The exemption is substantively neutral; the lack of an exemption is not.
Another way to state this is that equal impact comes closer to the proper sense of neutrality with respect to conscientious objection. People with a deeply held conscientious objection to a law are not similarly situated to people without such an objection. To insist on formally equal treatment of objectors and non-objectors is to pursue the same majestic equality that forbids the rich and the poor alike to sleep under bridges.
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Substantive equality and equal impact are not wholly equivalent. The difference between them appears in cases where religious belief coincides too 93. Quaring v. Peterson, 728 F.2d 1121 (8th Cir. 1984 equality, forbids the rich as well as the poor to sleep under bridges, to beg in the streets, and to steal bread") (quoting A. FRANcE, LE LYs ROUGE (1894)).
closely with self-interest, as in conscientious objection to military service or payment of taxes. The distorting effects of self-interest do not make sincere conscientious objectors similarly situated with non-objectors; denying the exemption still has severe and unequal impact on objectors. The equal impact sense of neutrality would focus on the objectors and presumptively grant the exemption, subject only to the government's proof of a compelling reason to deny it. But substantive neutrality as I have defined it must also consider the nonobjectors. If we grant exemptions from military service or general taxation, on the basis of conscientious objection, we will inevitably encourage religion. I do not refer to the people willing to feign religious belief in order to claim an exemption. There may be millions of these people, and the difficulty of adjudicating their false claims is relevant to the government's claim of compelling interest, 9 6 but these false claimants are only incidentally relevant to neutrality.
I refer instead to the people who honestly persuade themselves that they have come to hold the religious belief that entitles them to the exemption, or who feel pressured to adopt that belief. Human nature being what it is, there may be millions of these people as well. The lure of exemption creates cognitive dissonance between the individual's desire for the exemption and the belief that makes him ineligible for it. The psychological effort to reduce this dissonance can move his actual belief into conformity with the belief that serves his self-interest. The problem for religious neutrality is that denying the exemption discourages religious belief in one set of people, and granting the exemption encourages religious belief in another, overlapping, set of people. It is no longer clear that exemption is the more nearly neutral course. If we suspect that the original number of conscientious objectors is small, and that the number of non-objectors seriously tempted by the exemption is large, then denying the exemption appears to be more nearly neutral than granting it. If we have no plausible estimate of which effect is larger, then there may be no basis in substantive neutrality for the courts to second-guess the legislature.
Whatever we do in these difficult cases, the deviation from neutrality is large. Either we will deny the exemption, with severe and unequal impact on the original objectors, devastating to their religious liberty, or we will grant the exemption, and greatly encourage religious belief in the objectors induced by the exemption. The case is hard, and the most nearly neutral course will not be very neutral.
Legislatures can sometimes solve these problems by imposing an alternative burden, designed to accommodate conscience while reducing the self-inter- ested reasons for claiming the exemption. That is part of the logic of the alternative service requirement for objectors to military service, 98 and of the requirement that workers who object to union dues make an equivalent contribution to a charity other than their church." These legislative solutions are not perfect-thousands of Jehovah's Witnesses spent World War II in prison because they objected even to alternative service 1 00-but they permit a closer approximation to substantive neutrality. They come from thoughtful legislatures; it is harder to see how courts could create them.
VI. CONCLUSION I hope I have at least persuaded you that the meaning of neutrality is not self-evident, and that substantive neutrality is a possible alternative to formal neutrality. Beyond that, I hope I have persuaded you that substantive neutrality is more consistent with religious liberty than is formal neutrality. I have much more work to do to show that a neutral baseline can usually be identified in a principled way across the whole range of interactions between religion and government. But I hope I have persuaded you that the work is worth doing. For that is the path toward maximum religious liberty, neutrally distributed among all kinds of believers and non-believers. And that multifarious formulation is as close as I can come to a single principle that summarizes the religion clauses. 1940-1947, at 84 (1952) .
